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if information required or requested by
the OCC in connection with the filing
is not furnished within the time period
specified by the OCC. The OCC may re-
turn an application without a decision
if it finds the filing to be materially
deficient. A filing is materially defi-
cient if it lacks sufficient information
for the OCC to make a determination
under the applicable statutory or regu-
latory criteria.

(d) Notification of final disposition. The
OCC notifies the applicant, and any
person who makes a written request, of
the final disposition of a filing, includ-
ing confirmation of an expedited re-
view under this part. If the OCC denies
a filing, the OCC notifies the applicant
in writing of the reasons for the denial.

(e) Publication of decision. The OCC
will issue a public decision when a de-
cision represents a new or changed pol-
icy or presents issues of general inter-
est to the public or the banking indus-
try. In rendering its decisions, the OCC
may elect not to disclose information
that the OCC deems to be private or
confidential.

(f) Appeal. An applicant may file an
appeal of an OCC decision with the
Deputy Comptroller for Licensing or
with the Ombudsman. In the event the
Deputy Comptroller for Licensing was
the deciding official of the matter ap-
pealed, or was involved personally and
substantially in the matter, the appeal
may be referred instead to the Chief
Counsel. Relevant addresses and tele-
phone numbers are located in the Man-
ual.

(g) Extension of time. When the OCC
approves or conditionally approves a
filing, the OCC generally gives the ap-
plicant a specified period of time to
commence that new or expanded activ-
ity. The OCC does not generally grant
an extension of the time specified to
commence a new or expanded corporate
activity approved under this part, un-
less the OCC determines that the delay
is beyond the applicant’s control.

(h) Nullifying a decision—(1) Material
misrepresentation or omission. An appli-
cant shall certify that any filing or
supporting material submitted to the
OCC contains no material misrepresen-
tations or omissions. The OCC may re-
view and verify any information filed
in connection with a notice or an appli-
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cation. If the OCC discovers a material
misrepresentation or omission after
the OCC has rendered a decision on the
filing, the OCC may nullify its deci-
sion. Any person responsible for any
material misrepresentation or omis-
sion in a filing or supporting materials
may be subject to enforcement action
and other penalties, including criminal
penalties provided in 18 U.S.C. 1001.

(2) Other nullifications. The OCC may
nullify any decision on a filing that is:

(i) Contrary to law, regulation, or
OCC policy thereunder; or

(ii) Granted due to clerical or admin-
istrative error, or a material mistake
of law or fact.

[61 FR 60363, Nov. 27, 1996, as amended at 73
FR 22236, Apr. 24, 2008]

Subpart B—Initial Activities

§5.20 Organizing a bank.

(a) Authority. 12 TU.S.C. 21, 22,
24(Seventh), 26, 27, 92a, 93a, 1814(b),
1816, and 2903.

(b) Licensing requirements. Any person
desiring to establish a national bank
shall submit an application and obtain
prior OCC approval.

(c) Scope. This section describes the
procedures and requirements governing
OCC review and approval of an applica-
tion to establish a national bank, in-
cluding a national bank with a special
purpose. Information regarding an ap-
plication to establish an interim na-
tional bank solely to facilitate a busi-
ness combination is set forth in §5.33.

(d) Definitions. For purposes of this
section:

(1) Bankers’ bank means a bank
owned exclusively (except to the extent
directors’ qualifying shares are re-
quired by law) by other depository in-
stitutions or depository institution
holding companies (as that term is de-
fined in section 3 of the Federal De-
posit Insurance Act, 12 U.S.C. 1813), the
activities of which are limited by its
articles of association exclusively to
providing services to or for other de-
pository institutions, their holding
companies, and the officers, directors,
and employees of such institutions and
companies, and to providing cor-
respondent banking services at the re-
quest of other depository institutions
or their holding companies.
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(2) Control means control as used in
section 2 of the Bank Holding Company
Act, 12 U.S.C. 1841(a)(2).

(3) Final approval means the OCC ac-
tion issuing a charter certificate and
authorizing a national bank to open for
business.

(4) Holding company means any com-
pany that controls or proposes to con-
trol a national bank whether or not the
company is a bank holding company
under section 2 of the Bank Holding
Company Act, 12 U.S.C. 1841(a)(1).

() Lead depository institution means
the largest depository institution con-
trolled by a bank holding company
based on a comparison of the average
total assets controlled by each deposi-
tory institution as reported in its Con-
solidated Report of Condition and In-
come required to be filed for the imme-
diately preceding four calendar quar-
ters.

(6) Organicing group means five or
more persons acting on their own be-
half, or serving as representatives of a
sponsoring holding company, who
apply to the OCC for a national bank
charter.

(7) Preliminary approval means a deci-
sion by the OCC permitting an orga-
nizing group to go forward with the or-
ganization of the proposed national
bank. A preliminary approval generally
is subject to certain conditions that an
applicant must satisfy before the OCC
will grant final approval.

(e) Statutory requirements—(1) General.
The OCC charters a national bank
under the authority of the National
Bank Act of 1864, as amended, 12 U.S.C.
1 et seq. The bank may be a special pur-
pose bank that limits its activities to
fiduciary activities or to any other ac-
tivities within the business of banking.
A special purpose bank that conducts
activities other than fiduciary activi-
ties must conduct at least one of the
following three core banking functions:
receiving deposits; paying checks; or
lending money. The name of a proposed
bank must include the word ‘‘na-
tional.” In determining whether to ap-
prove an application to establish a na-
tional bank, the OCC verifies that the
proposed national bank has complied
with the following requirements of the
National Bank Act. A national bank
shall:
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(i) Draft and file articles of associa-
tion with the OCC;

(ii) Draft and file an organization
certificate containing specified infor-
mation with the OCC;

(iii) Ensure that all capital stock is
paid in; and

(iv) Have at least five elected direc-
tors.

(2) Community Reinvestment  Act.
Twelve CFR part 256 requires the OCC
to take into account a proposed in-
sured national bank’s description of
how it will meet its CRA objectives.

(f) Policy—(1) General. The market-
place is normally the best regulator of
economic activity, and competition
within the marketplace promotes effi-
ciency and better customer service. Ac-
cordingly, it is the OCC’s policy to ap-
prove proposals to establish national
banks, including minority-owned insti-
tutions, that have a reasonable chance
of success and that will be operated in
a safe and sound manner. It is not the
OCC’s policy to ensure that a proposal
to establish a national bank is without
risk to the organizers or to protect ex-
isting institutions from healthy com-
petition from a new national bank.

(2) Policy considerations. (i) In evalu-
ating an application to establish a na-
tional bank, the OCC considers whether
the proposed bank:

(A) Has organizers who are familiar
with national banking laws and regula-
tions;

(B) Has competent management, in-
cluding a board of directors, with abil-
ity and experience relevant to the
types of services to be provided;

(C) Has capital that is sufficient to
support the projected volume and type
of business;

(D) Can reasonably be expected to
achieve and maintain profitability; and

(E) Will be operated in a safe and
sound manner.

(ii) The OCC may also consider addi-
tional factors listed in section 6 of the
Federal Deposit Insurance Act, 12
U.S.C. 1816, including the risk to the
Federal deposit insurance fund, and
whether the proposed bank’s corporate
powers are consistent with the pur-
poses of the Federal Deposit Insurance
Act and the National Bank Act.
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(3) OCC evaluation. The OCC evalu-
ates a proposed national bank’s orga-
nizing group and its business plan or
operating plan together. The OCC’s
judgment concerning one may affect
the evaluation of the other. An orga-
nizing group and its business plan or
operating plan must be stronger in
markets where economic conditions
are marginal or competition is intense.

(g) Organizing group—(1) General.
Strong organizing groups generally in-
clude diverse business and financial in-
terests and community involvement.
An organizing group must have the ex-
perience, competence, willingness, and
ability to be active in directing the
proposed national bank’s affairs in a
safe and sound manner. The bank’s ini-
tial board of directors generally is
comprised of many, if not all, of the or-
ganizers. The business plan or oper-
ating plan and other information sup-
plied in the application must dem-
onstrate an organizing group’s collec-
tive ability to establish and operate a
successful bank in the economic and
competitive conditions of the market
to be served. Each organizer should be
knowledgeable about the business plan
or business plan or operating plan. A
poor business plan or operating plan re-
flects adversely on the organizing
group’s ability, and the OCC generally
denies applications with poor business
plans or operating plans.

(2) Management selection. The initial
board of directors must select com-
petent senior executive officers before
the OCC grants final approval. Early
selection of executive officers, espe-
cially the chief executive officer, con-
tributes favorably to the preparation
and review of a business plan or oper-
ating plan that is accurate, complete,
and appropriate for the type of bank
proposed and its market, and reflects
favorably upon an application. As a
condition of the charter approval, the
OCC retains the right to object to and
preclude the hiring of any officer, or
the appointment or election of any di-
rector, for a two-year period from the
date the bank commences business.

(3) Financial resources. (i) Each orga-
nizer must have a history of responsi-
bility, personal honesty, and integrity.
Personal wealth is not a prerequisite to
become an organizer or director of a
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national bank. However, directors’
stock purchases, individually and in
the aggregate, should reflect a finan-
cial commitment to the success of the
national bank that is reasonable in re-
lation to their individual and collec-
tive financial strength. A director
should not have to depend on bank
dividends, fees, or other compensation
to satisfy financial obligations.

(ii) Because directors are often the
primary source of additional capital
for a bank not affiliated with a holding
company, it is desirable that an orga-
nizer who is also proposed as a director
of the national bank be able to supply
or have a realistic plan to enable the
bank to obtain capital when needed.

(iii) Any financial or other business
arrangement, direct or indirect, be-
tween the organizing group or other in-
sider and the proposed national bank
must be on nonpreferential terms.

(4) Organizational expenses. (i) Orga-
nizers are expected to contribute time
and expertise to the organization of the
bank. Organizers should not bill exces-
sive charges to the bank for profes-
sional and consulting services or un-
duly rely upon these fees as a source of
income.

(ii) A proposed national bank shall
not pay any fee that is contingent upon
an OCC decision. Such action generally
is grounds for denial of the application
or withdrawal of preliminary approval.
Organizational expenses for denied ap-
plications are the sole responsibility of
the organizing group.

(5) Sponsor’s experience and support. A
sponsor must be financially able to
support the new bank’s operations and
to provide or locate capital when need-
ed. The OCC primarily considers the fi-
nancial and managerial resources of
the sponsor and the sponsor’s record of
performance, rather than the financial
and managerial resources of the orga-
nizing group, if an organizing group is
sponsored by:

(i) An existing holding company;

(ii) Individuals currently affiliated
with other depository institutions; or

(iii) Individuals who, in the OCC’s
view, are otherwise collectively experi-
enced in banking and have dem-
onstrated the ability to work together
effectively.
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(h) Business plan or Operating plan—
(1) General. (i) Organizers of a proposed
national bank shall submit a business
plan or operating plan that adequately
addresses the statutory and policy con-
siderations set forth in paragraphs (e)
and (f)(2) of this section. The plan must
reflect sound banking principles and
demonstrate realistic assessments of
risk in light of economic and competi-
tive conditions in the market to be
served.

(ii) The OCC may offset deficiencies
in one factor by strengths in one or
more other factors. However, defi-
ciencies in some factors, such as unre-
alistic earnings prospects, may have a
negative influence on the evaluation of
other factors, such as capital adequacy,
or may be serious enough by them-
selves to result in denial. The OCC con-
siders inadequacies in a business plan
or operating plan to reflect negatively
on the organizing group’s ability to op-
erate a successful bank.

(2) Earnings prospects. The organizing
group shall submit pro forma balance
sheets and income statements as part
of the business plan or operating plan.
The OCC reviews all projections for
reasonableness of assumptions and con-
sistency with the business plan or oper-
ating plan.

(3) Management. (i) The organizing
group shall include in the business plan
or operating plan information suffi-
cient to permit the OCC to evaluate
the overall management ability of the
organizing group. If the organizing
group has limited banking experience
or community involvement, the senior
executive officers must be able to com-
pensate for such deficiencies.

(ii) The organizing group may not
hire an officer or elect or appoint a di-
rector if the OCC objects to that person
at any time prior to the date the bank
commences business.

(4) Capital. A proposed bank must
have sufficient initial capital, net of
any organizational expenses that will
be charged to the bank’s capital after
it begins operations, to support the
bank’s projected volume and type of
business.

(56) Community service. (i) The business
plan or operating plan must indicate
the organizing group’s knowledge of
and plans for serving the community.
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The organizing group shall evaluate
the banking needs of the community,
including its consumer, business, non-
profit, and government sectors. The
business plan or operating plan must
demonstrate how the proposed bank re-
sponds to those needs consistent with
the safe and sound operation of the
bank. The provisions of this paragraph
may not apply to an application to or-
ganize a bank for a special purpose.

(ii) As part of its business plan or op-
erating plan, the organizing group
shall submit a statement that dem-
onstrates its plans to achieve CRA ob-
jectives.

(iii) Because community support is
important to the long-term success of a
bank, the organizing group shall in-
clude plans for attracting and main-
taining community support.

(6) Safety and soundness. The business
plan or operating plan must dem-
onstrate that the organizing group
(and the sponsoring company, if any),
is aware of, and understands, national
banking laws and regulations, and safe
and sound banking operations and
practices. The OCC will deny an appli-
cation that does not meet these safety
and soundness requirements.

(7) Fiduciary services. The business
plan or operating plan must indicate if
the proposed bank intends to offer fidu-
ciary services. The information re-
quired by §5.26 shall be filed with the
charter application. A separate appli-
cation is not required.

(i) Procedures—(1) Prefiling meeting.
The OCC normally requires a prefiling
meeting with the organizers of a pro-
posed national bank before the orga-
nizers file an application. Organizers
should be familiar with the OCC’s char-
tering policy and procedural require-
ments in the Manual before the pre-
filing meeting. The prefiling meeting
normally is held in the district office
where the application will be filed but
may be held at another location at the
request of the applicant.

(2) Business plan or operating plan. An
organizing group shall file a business
plan or operating plan that addresses
the subjects discussed in paragraph (h)
of this section.

(3) Contact person. The organizing
group shall designate a contact person
to represent the organizing group in all
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contacts with the OCC. The contact
person shall be an organizer and pro-
posed director of the new bank, except
a representative of the sponsor or spon-
sors may serve as contact person if an
application is sponsored by an existing
holding company, individuals currently
affiliated with other depository insti-
tutions, or individuals who, in the
OCC’s view, are otherwise collectively
experienced in banking and have dem-
onstrated the ability to work together
effectively.

(4) Decision notification. The OCC no-
tifies the spokesperson and other inter-
ested persons in writing of its decision
on an application.

(5) Activities. (i) Before the OCC
grants final approval, a proposed na-
tional bank must be established as a
legal entity. A national bank becomes
a legal entity after it has filed its orga-
nization certificate and articles of as-
sociation with the OCC as required by
law. A proposed national bank may
offer and sell securities prior to OCC
preliminary approval of the proposed
national bank’s charter application,
provided that the proposed national
bank has filed articles of association,
an organization certificate, and a com-
pleted charter application and the
bank complies with the OCC’s securi-
ties offering regulations, 12 CFR part
16. In addition, the organizing group
shall elect a board of directors.

(ii) The proposed bank may not con-
duct the business of banking until the
OCC grants final approval.

(iii) For all capital obtained through
a public offering a proposed national
bank shall use an offering circular that
complies with the OCC’s securities of-
fering regulations, 12 CFR part 16.

(iv) A national bank in organization
shall raise its capital before it com-
mences business. Preliminary approval
expires if a national bank in organiza-
tion does not raise the required capital
within 12 months from the date the
OCC grants preliminary approval. Ap-
proval expires if the national bank does
not commence business within 18
months from the date the OCC grants
preliminary approval.

(j) Expedited review. An application to
establish a full-service national bank
that is sponsored by a bank holding
company whose lead depository insti-
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tution is an eligible bank or eligible
depository institution is deemed pre-
liminarily approved by the OCC as of
the 15th day after the close of the pub-
lic comment period or the 45th day
after the filing is received by the OCC,
whichever is later, unless the OCC:

(1) Notifies the applicant prior to
that date that the filing is not eligible
for expedited review, or the expedited
review process is extended, under
§5.13(a)(2); or

(2) Notifies the applicant prior to
that date that the OCC has determined
that the proposed bank will offer bank-
ing services that are materially dif-
ferent than those offered by the lead
depository institution.

(k) National bankers’ banks—(1) Activi-
ties and customers. In addition to the
other requirements of this section,
when an organizing group seeks to or-
ganize a national bankers’ bank, the
organizing group shall list in the appli-
cation the anticipated activities and
customers or clients of the proposed
national bankers’ bank.

(2) Waiver of requirements. At the or-
ganizing group’s request, the OCC may
waive requirements that are applicable
to national banks in general if those
requirements are inappropriate for a
national bankers’ bank and would im-
pede its ability to provide desired serv-
ices to its market. An applicant must
submit a request for a waiver with the
application and must support the re-
quest with adequate justification and
legal analysis. A national bankers’
bank that is already in operation may
also request a waiver. The OCC cannot
waive statutory provisions that specifi-
cally apply to national bankers’ banks
pursuant to 12 U.S.C. 27(b)(1).

(3) Investments. A national bank may
invest up to ten percent of its capital
and surplus in a bankers’ bank and
may own five percent or less of any
class of a bankers’ bank’s voting secu-
rities.

(1) Special purpose banks. An applicant
for a national bank charter that will
limit its activities to fiduciary activi-
ties, credit card operations, or another
special purpose shall adhere to estab-
lished charter procedures with modi-
fications appropriate for the cir-
cumstances as determined by the OCC.
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An applicant for a national bank char-
ter that will have a community devel-
opment focus shall also adhere to es-
tablished charter procedures with
modifications appropriate for the cir-
cumstances as determined by the OCC.
In addition to the other requirements
in this section, a bank limited to fidu-
ciary activities, credit card operations,
or another special purpose may not
conduct that business until the OCC
grants final approval for the bank to
commence operations. A national bank
that seeks to invest in a bank with a
community development focus must
comply with applicable requirements
of 12 CFR part 24.

[61 FR 60363, Nov. 27, 1996, as amended at 68
FR 70129, Dec. 17, 2003; 69 FR 50297, Aug. 16,
2004; 73 FR 22236, Apr. 24, 2008]

§5.24 Conversion.

(a) Authority. 12 U.S.C. 35, 93a, 214a,
214b, 214c, and 2903.

(b) Licensing requirements. A state
bank (including a ‘‘state bank” as de-
fined in 12 U.S.C. 214(a)) or a Federal
savings association shall submit an ap-
plication and obtain prior OCC ap-
proval to convert to a national bank
charter. A national bank shall give no-
tice to the OCC before converting to a
state bank (including a ‘‘state bank”
as defined in 12 U.S.C. 214(a)) or Fed-
eral savings association.

(c) Scope. This section describes pro-
cedures and standards governing OCC
review and approval of an application
by a state bank or Federal savings as-
sociation to convert to a national bank
charter. This section also describes no-
tice procedures for a national bank
seeking to convert to a state bank or
Federal savings association.

(d) Conversion of a state bank or Fed-
eral savings association to a mnational
bank—(1) Policy. Consistent with the
OCC’s chartering policy, it is OCC pol-
icy to allow conversion to a national
bank charter by another financial in-
stitution that can operate safely and
soundly as a national bank in compli-
ance with applicable laws, regulations,
and policies. The OCC may deny an ap-
plication by any state bank (including
a ‘‘state bank’ as defined in 12 U.S.C.
214(a)) and any Federal savings associa-
tion to convert to a national bank
charter on the basis of the standards
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for denial set forth in §5.13(b), or when
conversion would permit the applicant
to escape supervisory action by its cur-
rent regulator.

(2) Procedures. (i) Prefiling commu-
nications. The applicant should consult
with the appropriate district office
prior to filing if it anticipates that its
application will raise unusual or com-
plex issues. If a prefiling meeting is ap-
propriate, it will normally be held in
the district office where the applica-
tion will be filed, but may be held at
another location at the request of the
applicant.

(ii) A state bank (including a state
bank as defined in 12 U.S.C. 214(a)) or
Federal savings association shall sub-
mit its application to convert to a na-
tional bank to the appropriate district
office. The application must:

(A) Be signed by the president or
other duly authorized officer;

(B) Identify each branch that the re-
sulting bank expects to operate after
conversion;

(C) Include the institution’s most re-
cent audited financial statements (if
any);

(D) Include the latest report of condi-
tion and report of income (the most re-
cent daily statement of condition will
suffice if the institution does not file
these reports);

(E) Unless otherwise advised by the
OCC in a prefiling communication, in-
clude an opinion of counsel that, in the
case of a state bank, the conversion is
not in contravention of applicable
state law, or in the case of a Federal
savings association, the conversion is
not in contravention of applicable Fed-
eral law;

(F) State whether the institution
wishes to exercise fiduciary powers
after the conversion;

(G) Identify all subsidiaries that will
be retained following the conversion,
and provide the information and anal-
ysis of the subsidiaries’ activities that
would be required if the converting
bank or savings association were a na-
tional bank establishing each sub-
sidiary pursuant to §§5.34 or 5.39; and

(H) Identify any nonconforming as-
sets (including nonconforming subsidi-
aries) and nonconforming activities
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